'MAHARASHTRA ADMINISTRATIVE TRIBUNAL.
- NAGPUR BENCH AT NAGPUR

~ ORIGINAL APPLICATION‘N0'.817120;15.k» |

t‘ t Dlnkar Chandrabhan Sawarkar
Aged abeut 54 years,

Occ-Service, | DR o S
Rj/o_,Shi‘ksh‘ak C_ol_ony, Bhandara. ~ Applicant
B ;'-‘Versusk- ' |

1. State of Maharashtra, |
- Through its Addrtlonal Chief Secretary
Department of Horne,
Mantralaya Mumba|-400 032

2. The Director (:eneral of Pollce;(M.S.), |
Anti Corruption Bureau, Mumbai.

3. The Superintendent of Police, e -
. Anti Corruption Bureau, Nagpur. | ’ Respondents. -

‘Shri S.P. Palshrkar Advocate fe‘rfthe_'a.pplicants.
Smt. S.V. Kolhe, P. 0. for_the respondents.
CORAM: ' S.S. Hingne, Member (J)
Date:- 5% October, 2016.

~ Oral order [

Wlth the consent of learned counsel for the partlesk
matter is heard and decrded at the admission stage | | |
2 _k The appllcant a Dy. Su.perrntendent »otPolicezin the

‘ snepialized branch of Anti Corruptron Bureau has challenged the order |
| d'ated' 1'0.12.2(‘15 (A1, PAT) uy Wthh he IS transferred from Antl

COrruption Bureau, l3handara to Anti Corruptlon Bureau Nagpur




(B
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3. Heard Shri S.P. Palshikar, the Iearned counsel for the
a‘pplioant and Smt. S.V. Kolhe, the learned P.O. for the respo’ndents.

4, R The transfer order is assailed mainIy on the legal

grounds. The appllcant was working at Bhandara I e. the present post
from 6.7.2015 (A. 4 P.23). The transfer is mld-tenure and mld-term
Accordlng to the respondents the order is issued due to complaints
against the appllcant.; It is also their case that the legal provisions are |
duly oomplied \rjith.

5 : The respondents have made record of complaints*‘

available for perusa .

Corruptlon Bureau and on the higher post it is expected that the work

No doubt since the applicant works in the AnII

is done promptly and the same sh‘ould_ not be suffered due to Ia’pses

on the part of the officer. At the same time MGI%:W orders nc,ed to

be med %0 a SO the d|30|p||ne in the department

®)

6. According vto the respondents, ‘therewere-anony_mjous?»k
and other complaintsz against the'applicant.f There was also disp‘ute |
between the two officers 'a'nd the allegations were made by them ‘

against' each other. Therefore the Director General of Police, as the

Head of the Pohce t:stablishrnent Board issued the order Uls ?JN of :

the Maharashtra Pollce Act (hereznafter referred to 2 as Police Act). |

1
f

7. The Iearned Counsel for the applloant vehement y o |

urged that about the allegatlons agamst the appllcant the enqusry was f S
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“held. by the Superintendent of Po.lic'e,: A.C.B., Nagpur and he ‘has

'submitted»the report (P.43) that the applicant is not negligent and he

did not find any substance in the conﬁplaint against him. Report is at
Pege 43. Needless to mention that if two officers fight with each other\,‘
it does not only affects the administration, but thereby the public work
also can suffer. From tne perusal of the complaint, it reveals that the -
officers have made allegations 'a'géins-t eacn others and th.ealleg‘atiene
can be kneWn to them only and not to the public. This clearly shows
that all this ensued due to discordance amongst the officers and |n

1
i

such matters the transfer is only a panac':ea.‘ No doubt the ap.pl'ican;t is

exonerated by the Superintendent of Poiice,_A.‘C.B., Nagpur. Butit

" reveals that the allegations are made against that‘authority also. SuCh

things are not permissible in any Government department, least said is

better about the ACB
8.  - | Hci:wever, the matter does not end there. According
to the learned coun?sel for the applicant, the order is not legal and Vali.d
as‘vper the provisions in Chapter' '(’2'-A) of the Act not being. issued by
the Competent Authority. ‘Chapte.r (2-A) is introduced.‘by amendment :

and the provisions re'gulating the t»rans»fer‘are incorporated u/s 22N» ef “

the Act. The learned coun‘selcf'or‘the applicant in support of kthe;

submission has relied on the judgment rendered by the Member of this

 Tribunal at Principal| Seat at Mumbai in 0.A. No, 459/2016 decided on
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' 27 7. 2016 Swapnll Dhule V/s State of Maharashtra and other O.A.

Nos 466 and 467

of 2016 Arun Pawar V/s State of Maharashtra

the only authority

~(6A)~"as under;

Personnel in the Po

: '_(68‘) as under:

- Personnel in the Poli

decided on 12.7.2016, wherein it is heldthat the StatezGoyernmentls L

transfers.

9 So

|n hand the order |s

|nto three categorles

to issue transfer orders in case of mid-tenure

far as factual aspects are concered, “in the case

mid-term and mid- tenure “The bird’s eye V|ew on

| the Chapter (2~A) of the Act evinces that the transfers are classrfled |

under the Act

(|)1 General transfers (i) mld-term transfers and iii)

transfer prlor to completlon of normal tenure WhICh can be termed as

mld—tenure transfers )

another post office

‘ ’-’General

- *Mid-tenure transfer” means transfer

n

The term “Genera.l transfer’ is "defined"t»_in seot‘ion 2

- Transfer”

lice Force from one post, office or: Department to

or Department in the month of Apnl and May of

‘every» year, [after completion of ‘normal tenure as mentloned in sub-‘
~section (1) of Section 22NJ". S

The term ‘mid-term transfer” is defined in section,2.(

O.f 3:?"_’:’0‘"06 .

ce Force other than the General ‘T'ransfer”"'. L

means posting .of a P'olice" B
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The term v“transfer before completion of tenure” is not
defined in the Act. |But from the very language, it can 'be said that itis a
transfer before»completion of normal tenure which is mid-tenure.

10. Under Section 22N (1) (e), the competent authorities

are  mentioned to issue general transfer orders. The applicant

originally being a Rolice Inspector, competent authority to transfer the
Police Inspector istthe Police Establishment Board-2. No doubt, the
applicant is worklng as Dy. Superlntendent of Polrce but that is one

step . promotion. As such his holdlng of the orlgrnal post is to be

~considered. The prowso regulating the transfer effected before

completion of normal tenure under Sectlon 22N (1) (e) runs as under:

“22N: Normal tfenure ofPoIice Personnel, and

Competent Author:tv

(1) {e): | For Police Officers of the rank of Police Sub-
Inspector, Assistant Police Inspector and the Police
_ffnspector in Specnallzed Agencnes a normal tenure
shall be of three years | |

The Competent Authorlty for the general transfer shall -
be fo!lows namely -
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Police Personnel o Competent Authority
(a)Officers of Indian Police Service : o | Chief Minister. |
(b)Maharashtra Police Service Officers of e L

-~ and above the rank of Dy. S.P. - HOme Minister.
(a)‘ Officers upto Poklice,"lnspector - (a) Police Establlshment .
o Board No.2. :

(b) Police Establlshment i
Board at Range :
Level.

Board at
- Commissionerate
~ Level. ’

(d)Police Establ'ishment
Board at Dlstrlct
Level '

(e)Police Establishment
Board at the level
‘Specialized Agency. -

11. Section 22N (2) regulating the aspect of mic_lf t’erm_

i

transfer runs as under'

| _
“In addition to the grounds mentloned in sub—sectlon

(1), in exceptlonal cases, in pubhc interest 'and ‘on account of‘»'

1

administrative eX|gen0|es the Competent Authority shall m‘ake_\

' mld—term transfer of any Police Personnel of the Pohce Force

Explanatlon- For the purposes of thIS sub-sectlon the .

1

- exp_r‘es‘sion“‘Compeltent Avuthorlty shall mean -

~(c)Police Establishment ~
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Police Personnel | - Competent Authority
(a) Officers of Inidian Police Service : Chief Minister.
- (b)Maharashtra ?Police Service Officers of L
and above the rank of Dy. S.P. ‘ Home Minister.”
12. ‘7 From the above legal provision, it is manifest that in

case of general transfer, the Competent Authority to-issue transfer
order is Police Establishment Board No.2. As per proviso, the State
Government is‘the authority to issue transfer orders prior to completion

of normal ten:ure As per section 22N (2), again the Police

Estabhshment Boarrd No.2 is the authorlty to issue mid term transfer
orders. Proviso to sectlon 22N (2) runs as under:

“Provrded that in case of any serious complaint,
irregularity, law an’d order problem, the hlghest Competent Authority

can make the transfer of any Police Personnel wrthout ‘any

recommendation ofi the concerned Police Establishment Board.” .

13. | ,. F§r0m this,‘ it is 'or)vious.that»the highest Competent )
Authority can makeﬁa transfer without recommendation of the concerned
Police EStainshmient- Board- |n caser of any serious complaint,
irregularity and.’ Iavir/ and orderf.broblé,m.. This is e_habljng prbvisioh
vésting the power to the.highe:st. Corhpetent Authority without referring |

the matter to fhe Bcé)_ard, butinvcertain exigencies.




8 0.A.No.817/2015.

14. In the instant case, the order is not issued by any of

the authorities refeirred to above, but by the Director General of Police
with the contentioni that he is the higheSt Competent Authority of the
Police Establishmént Board. ‘The learned P.O. in support of the
submission haé reliied upon the observation made by this Tribunal in a
case bearing ho, 207/2015 decided on 16.7.2015. However, the |

learned counsel for the applicant relied upon the observation cited by |

him i Swapnil Dhule’s case which is latest one and that view is

consistently taken n other cases also. As such, that view canjnot be '
lost sight of particuliarly in the light of the fdl.lowing' discussion:

15. The Police Establishment Board came into existence
as per the direcﬁonés of the Apex Court of the land. Consequently the
Act has undergone drastic ch,a.ngejvs in regulating the matters of

transfer. From the above quoted legal provisions, it is crystal clear

that the three autborities are mentioned in the cases of transfer
covering all typés of transfers. Thus the amendments are m’ade with .
certain objects j:'for the ‘improvem"en‘t in the Police Department. Powers
of transfer areff‘. veéted with‘certain limited authoritires which can be
exercise‘dk in certain contingenciés and exigencies. When‘the transfer
order is to bé issy;léd' by the Police Establishment Board and tkhek
authorities are also named which consist of such Board, the one

aUthofity’ out of them 'méy bei’a Head therein c‘anhot;alone exercise
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that power. In effect, exe.rcise' of such power by the Director General of
Police alone is not 'Iegal and valid.

16. As a sequél to these reasons, it is obvious that the
order is not iséued by any of the Competent Authorities and as such it
cannot be labelled | as “legal and valid”. Thus, the O.A. deserves to be‘

allowed.

7. | However, in the light of forégoing discussion, order
cannot be Iebéllédi as legal and valid. Since it is issued in_ public
interest, it is madei clear that the respondents are at liberty to issue
fresh order followinig due procedufe.

1‘8;:” | C(i)nsequently, the O.A. is disposed of in the foIIbwing |
terms: | | |
(i) The O.A. is allowed.

| D \o.\2 N
(i) impugned transfer order dated -24-5:2046—is

. oilits :
o~

quasheé.
(iii%) The respondents are at'liberty to issue fresh
transfergorder,. if they desire foliowin'g due procedure of law. -

(|v) No order as to costs.

Sd /-

(S.S.Hingne) -
Member(J)

pdg
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